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Procedure
Striking out an application

The Court may strike out an application or request for advisory opinion where the applicant
has demonstrated a lack of interest in pursuing the case (Request for advisory opinion by
SERAP, para 10; African Commission on Human and Peoples’ Rights v Great Socialist
People’s Libyan Arab Jamahiriya, application 004/2011, order, 15 March 2013).
The Court does not give its opinion on issues general of international law. Where an applicant
requests an advisory opinion of the Court on the provisions of the African Charter or any
other international human rights instrument, the applicant must specify the relevant
provisions on which it seeks the opinion of the Court in accordance with the Rules of Court.
To not do so may warrant the Court to strike out the matter. Similarly, the Court does not
relist a matter which it has earlier struck out if the application to relist does not address the
issue for which it was previously struck out (Request for advisory opinion by the Coalition
for the International Criminal Court, the Legal Defence & Assistance Project (LEDAP), the
Civil Resource Development & Documentation Center (CIRDDOC) and the Women
Advocates Documentation Center (WARDC), 001/2014, order, 5 June 2015, paras 17 -18).
However, in a dissenting opinion, Judge Ouguergouz was of the view that where the Court
considers that a request for advisory opinion has not complied with the Rules of Court, it
should be given a purely administrative treatment by a simple letter of rejection by the
Registrar rather than by a detailed judicial consideration (Request for advisory opinion by the
Coalition for the International Criminal Court (Dissenting opinion of Judge Ouguergouz),
para 6). The fact the issues raised by a request bordered on general public international law or
the hierarchy of norms in international law does mean they are divorced from human rights:
‘the protection of human rights for which this Court is responsible under the Protocol is based
on international law and is by definition irrigated by that law’ (paras 18 - 19).
Judge Ouguergouz also stated that when considering a request for advisory opinion, it is
pertinent for the Court to give proper consideration to both its personal and material
jurisdiction and to do so by way of an ‘advisory opinion’, and not merely by a simple ‘order’
as it had done in this case. And that by not considering its personal jurisdiction in relation to
the four applicants, it had taken the personal jurisdiction issue for granted (paras 23 - 24).
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	Commentary
	The Court may strike out an application or request for advisory opinion where the applicant has demonstrated a lack of interest in pursuing the case (Request for advisory opinion by SERAP, para 10; African Commission on Human and Peoples’ Rights v Great Socialist People’s Libyan Arab Jamahiriya, application 004/2011, order, 15 March 2013).

The Court does not give its opinion on issues general of international law. Where an applicant requests an advisory opinion of the Court on the provisions of the African Charter or any other international human rights instrument, the applicant must specify the relevant provisions on which it seeks the opinion of the Court in accordance with the Rules of Court. To not do so may warrant the Court to strike out the matter. Similarly, the Court does not relist a matter which it has earlier struck out if the application to relist does not address the issue for which it was previously struck out (Request for advisory opinion by the Coalition for the International Criminal Court, the Legal Defence & Assistance Project (LEDAP), the Civil Resource Development & Documentation Center (CIRDDOC) and the Women Advocates Documentation Center (WARDC), 001/2014, order, 5 June 2015, paras 17 -18).

However, in a dissenting opinion, Judge Ouguergouz was of the view that where the Court considers that a request for advisory opinion has not complied with the Rules of Court, it should be given a purely administrative treatment by a simple letter of rejection by the Registrar rather than by a detailed judicial consideration (Request for advisory opinion by the Coalition for the International Criminal Court (Dissenting opinion of Judge Ouguergouz), para 6). The fact the issues raised by a request bordered on general public international law or the hierarchy of norms in international law does mean they are divorced from human rights: ‘the protection of human rights for which this Court is responsible under the Protocol is based on international law and is by definition irrigated by that law’ (paras 18 - 19).

Judge Ouguergouz also stated that when considering a request for advisory opinion, it is pertinent for the Court to give proper consideration to both its personal and material jurisdiction and to do so by way of an ‘advisory opinion’, and not merely by a simple ‘order’ as it had done in this case. And that by not considering its personal jurisdiction in relation to the four applicants, it had taken the personal jurisdiction issue for granted (paras 23 - 24).
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004/2011 African Commission on Human and Peoples’ Rights v Great Socialist People’s Libyan Arab Jamahiriya - Order


Contentious cases


001/2015 Request for advisory opinion by the coalition for the International Criminal Court, The Legal Defence & Assistance Project (LEDAP), The Civil Resource Development & Documentation Center (CIRDDOC) and The Women Advocates Documentation Center (WARD C)
6. ln my opinion, there is no middle way. lf, as the Court observed in its Order, the request "did not comply with the requirements under Rule 68 of the Rules of Court", the said request should have been given a purely adminisLraLive treatment and rejected by a simple letter from the Registrar. 



Advisory opinions


001/2015 Request for advisory opinion by the coalition for the International Criminal Court, The Legal Defence & Assistance Project (LEDAP), The Civil Resource Development & Documentation Center (CIRDDOC) and The Women Advocates Documentation Center (WARD C)
18. Regarding the second point, i.e. that " the issues raised by the Authors are of general public international law and not of human rights" and "have to do with the hierarchy o.f norms in Public international Law", it is an assertion which the 1 These ure the very reasons given in the Court'<; Order of 5 June 2015 to reject the request lor advisory opinion No. 001/20 t4. IV Court should have elaborated. For my part, I believe that the fact 1hat the issues raised relate to "general public international len~·" and "hierarchy of norms in Public international Law·· in particular docs not necessarily mean that the said issues are alien to "human rights". 19. Indeed, the protection of human rights for which the Court is responsible under the Protocol is based on international law and is by definition irrigated by that law. In more general terms, the whole issue of "human rights" is more and more imbibed by international law, in terms of subjects, sources, international responsibility and peaceful scUiement of disputes. The question of human rights, like any other matter governed by international law, is therefore likely to raise issues relating to the law of treaties in general and the hierarchy of international norms in particular. 
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001/2015 Request for advisory opinion by the coalition for the International Criminal Court, The Legal Defence & Assistance Project (LEDAP), The Civil Resource Development & Documentation Center (CIRDDOC) and The Women Advocates Documentation Center (WARD C)
23. In any event, the two reasons advanced by the Court (see supra, paragraph 14), in particular that "the issues raised by the Authors are of general public international law [hierarchy of international nom1s] and not o.flwman rights". ~ See for example the reasons developed by lhe International Court or Justice and the european Court of I Iuman R1ghts lor dcclming their jurisdiction to provide the opinion reqLICSted: Advisory opinion of ICJ of H July 1996 on tbc Legality of rhe Use by a State of Nuclear Weapons in Armed Conflict and the decision of tbc t:::uropcan Court of 2 June 2004 on th~ Competence o(rhe Court to gtve an advismy opinion. v indeed touch upon the material j urisdiction of the Court. In dismissing the reques t on this basis, the Cour1 implicitly ruled on its material j urisdiction and this is a question that it should have addressed in the co ntext of the procedure laid down in Rules 69-73 of the Rules. It would have been desirable for the Court to rule on this request by way of an "advisory opinion"3 or at the least by way of a "decision'.4, rather than a simple Order signed only by the President of the Court. 24. J would observe, in substance, that when se ized of a request for advisory opinion, the Court should ensure that it has both the personal and material jurisdict ion to deal with the request. It foUows, from a reading of the present Order, that the Court is co ncerned only with its material jurisdiction and, thus, seems to have taken its personal j urisdiction for granted. As the Court did not in thi s case pronounce itse lf on the locus .standi of the four non-governmental organizations seeking an adv isory opinion on the bas is of Article 4 ( J) of the Protocol, it does not seem to me appropriate to express my opinion on this issue. 
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