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SUBSTANCE
Fair trial /right to have one’s cause heard – article 7
Extrajudicial execution – investigation

In Zongo the Court held that the duration of the investigation (just under eight years) was
unreasonable in the circumstances of the matter and the resources available to the state: ‘Due
diligence obliges the State concerned to act and react with the dispatch required to ensure the
effectiveness of available remedies’ (para 152). The Court held that the authorities should
have explored other areas of investigation mentioned by the Independent Commission of
Enquiry and continued the investigation after the Order to terminate proceedings against the
principal accused in August 2006 (Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema
alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights
movement v Burkina Faso, application 013/2011, judgment, 28 March 2014, para 153).
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	Fair trial /right to have one’s cause heard - article 7

	Commentary
	In Zongo the Court held that the duration of the investigation (just under eight years) was unreasonable in the circumstances of the matter and the resources available to the state: ‘Due diligence obliges the State concerned to act and react with the dispatch required to ensure the effectiveness of available remedies’ (para 152). The Court held that the authorities should have explored other areas of investigation mentioned by the Independent Commission of Enquiry and continued the investigation after the Order to terminate proceedings against the principal accused in August 2006 (Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso, application 013/2011, judgment, 28 March 2014, para 153).
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013/2011 Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso - (Judgment)
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013/2011 Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso - (Judgment)
152. However, a review of the case does reveal that there had been discrepancies in the treatment of the matter by the local courts. Firstly, from the Court's own findings, it is clear that the first case of discrepancy lay in the protracted duration of the proceedings, which stood at slightly less than eight years, given the fact that the initial investigations started on the day of the assassination in December 1998 right up to the Order to terminate proceedings in August 2006. The Respondent State was unable to convince the Court that that duration was reasonable in the peculiar circumstances surrounding the matter, and given the possible resources available to the 42 State to deal with such a matter. Due diligence obliges the State concerned to act and react with the dispatch required to ensure the effectiveness of available remedies. 
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013/2011 Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso - (Judgment)
153. The second area of laxity lies in the fact that the authorities concerned never sought to explore other areas of investigation particularly those mentioned by the Independent Commission of Enquiry in May 1999, such as the conflicts between Norbert Zongo and the poachers and graziers in his ranch or the fact of his poisoning shortly before his assassination. In that regard, the Respondent's explanation that failure on the part of the authorities to explore other areas of investigation due to the fact that the findings of the said Commission had excluded the aforesaid avenues of investigation (supra, paragraph 149), is not convincing. Firstly, the work of the Commission, and hence possibly its own shortcomings, call to question the international responsibility of the Respondent State, as it is the State that set up the Commission, which was operating on its behalf. Moreover, the Respondent State had failed to establish that under Burkinabe law or other legal instruments creating and organizing the ICE, the Police and the Ministry of Justice of that country were bound by the findings of the Commission. On the contrary, under the Burkinabe Criminal Procedure Code, the said institutions, particularly the Ministry of Justice, does have extensive powers of investigation. As a matter of fact, article 40 of the Code clearly provides that the "Prosecutor of Faso shall direct or cause to be directed that all the necessary action be taken to seek out and prosecute any offences against the Penal Code". 
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