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Substance
Right to culture – article 17(2) & (3)

The right to culture ensures protection of the individual’s ability to participate in the cultural
life of their community and imposes an obligation on the state to promote and protect the
traditional life of the community. This duty goes beyond the negative obligation of the state
to refrain from destroying or deliberately weakening cultural minorities but requires the state
to respect and protect the cultural heritage essential to a group’s identity. In this regard,
culture must be construed in its widest sense to encompass the way of life of a particular
people including their language, symbols, means of economic survival, and spiritual
ceremonies. In the context of indigenous communities, the preservation of their culture is of
particular importance given their vulnerability to exclusion, discrimination and forced
assimilation (African Commission on Human and Peoples’ Rights v Kenya, application
006/2012, Judgement, 26 May 2017, paras 177, 178, 179, 180). Stagnation or the existence of
a static way of life is not a defining element of culture or cultural distinctiveness as culture
changes over time (African Commission on Human and Peoples’ Rights v Kenya, application
006/2012, Judgement, 26 May 2017, para 185). The right to culture is however not absolute
and may be restricted in terms of article 27 of the Charter where there is a justified public
interest and the measures adopted are necessary and proportional to the interest sought to be
protected (African Commission on Human and Peoples’ Rights v Kenya, application
006/2012, Judgement, 26 May 2017, para 188).
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	Right to culture - article 17(2) & (3)

	Commentary
	The right to culture ensures protection of the individual’s ability to participate in the cultural life of their community and imposes an obligation on the state to promote and protect the traditional life of the community. This duty goes beyond the negative obligation of the state to refrain from destroying or deliberately weakening cultural minorities but requires the state to respect and protect the cultural heritage essential to a group’s identity. In this regard, culture must be construed in its widest sense to encompass the way of life of a particular people including their language, symbols, means of economic survival, and spiritual ceremonies. In the context of indigenous communities, the preservation of their culture is of particular importance given their vulnerability to exclusion, discrimination and forced assimilation (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, paras 177, 178, 179, 180). Stagnation or the existence of a static way of life is not a defining element of culture or cultural distinctiveness as culture changes over time (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 185). The right to culture is however not absolute and may be restricted in terms of article 27 of the Charter where there is a justified public interest and the measures adopted are necessary and proportional to the interest sought to be protected (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 188).
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
177. The right to culture as enshrined in Article 17 (2) and (3) of the Charter is to be considered in a dual dimension, in both its individual and collective nature. It ensures protection, on the one hand, of individuals' participation in the cultural life of their community and, on the other, obliges the State to promote and protect traditional values of the community. 178. Article 17 of the Charter protects all forms of culture and places strict obligations on State Parties to protect and promote traditional values. In a similar fashion, the Cultural Charter for Africa obliges States to adopt a national policy which creates conditions conducive for the promotion and development of culture.49 The Cultural Charter specifically stresses "the need to take account of national identities, cultural diversity being a factor making for balance within the nation and a source of mutual enrichment for various communities".50 179. The protection of the right to culture goes beyond the duty, not to destroy or deliberately weaken minority groups, but requires respect for, and protection of, their cultural heritage essential to the group' s identity . In this respect, culture should be construed in its widest sense encompassing the total way of life of a particular group, including the group's languages, symbols s uch as dressing codes and the manner the group constructs shelters ; engages in certain economic activities, produces items for survival; rituals such as the group's particular way of dealing with problems and 49 Article 6, Cultural Charter for Africa adopted by the Organisation of African Unity in Accra, Ghana on 5 July 1976, The Respondent beca me a State Party to the Cultural Charter on 19 September 1990. 50 Article 3, ibid. practicing spiritual ceremonies; identification and veneration of its own heroes or models and shared values of its members which reflect its distinctive character and personality. 51 180. The Court notes that in the context of indigenous populations, the preservation of their culture is of particular importance. Indigenous populations have often been affected by economic activities of other dominant groups and large scale developmental programmes. Due to their obvious vulnerability often stemming from th eir number or traditional way of life, indigenous populations even have, at times, been the subject and easy target of deliberate policies of exclusion, exploitation, forced assimilation, discrimination and other forms of persecution, whereas some have encountered extinction of their cultural distinctiveness and continuity as a distinct group.
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
185. With regard to the first contention that the Ogieks have evolved and their way of life has changed through time to the extent that they have 55 lssa Konate Case paragraphs 145 to 154. 55 . ·-) ~I/ lost their distinctive cultural identity, the Court reiterates that the Respondent has not sufficiently demonstrated that this alleged shift and transformation in the lifestyle of the Ogieks has entirely eliminated their cultural distinctiveness. In this vein, the Court stresses that stagnation or the existence of a static way of life is not a defining element of culture or cultural distinctiveness. It is natural that some aspects of indigenous populations' culture such as a certain way of dressing or group symbols could change over time. Yet, the values, mostly, the invisible traditional values embedded in their self-identification and shared mentality often remain unchanged. 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
188. In the instant case, the restriction of the cultural rights of the Ogiek population to preserve the natural environment of the Mau Forest Complex may in principle be justified 56 On the same, see IACtHR, Case of the Sawhoy amaxa Indigenous Community v Paraguay, Judgment of 29 March 29 2006 (Merits, Reparations and Costs) paragraphs 73(3) to 73(5). / ) 56 I to safeguard the "common interest" in terms of Article 27 (2) of the Charter. However, the mere assertion by a State Party of the existence of a common interest warranting interference with the right to culture is not sufficient to allow the restriction of the right or sweep away the essence of the right in its entirety. Instead, in the circumstances of each case, the State Party should substantiate that its interference was indeed genuinely prompted by the need to protect such common interest. In addition, the Court has held that any interference with the rights and freedoms guaranteed in the Charter shall be necessary and proportional to the legitimate interest sought to be attained by such interference. 57
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