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Admissibility
Exhaustion of local remedies – article 56(5)

The only remedies that are required to be exhausted are ordinary judicial remedies
(Abubakari Mohamed v The United Republic of Tanzania, Merits, Application
007/2013, 3 June 2016, para 64; (African Commission on Human and Peoples’ Rights
v Kenya, application 006/2012, Judgement, 26 May 2017, para 97). Extra-ordinary
remedies such as special constitutional petitions or a review need not be exhausted
(Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania,
application 006/2013, judgment, 18 March 2016, para 95; Alex Thomas v United
Republic of Tanzania, application 005/2013, judgment, 20 November 2015, paras 60 –
65; Abubakari Mohamed v The United Republic of Tanzania, Merits, Application
007/2013, 3 June 2016, para 72).
In a case against Malawi the Court held that the complainant in a case of alleged
unfair dismissal had not appealed against a judgment of the Industrial Relations Court
and had therefore not exhausted local remedies (Urban Mkandawire v Republic of
Malawi, application 003/2011, judgment, 21 June 2013, para 40). Judges Niyungeko
and Guissé in a joint dissenting opinion held that the case should have been declared
admissible as the state had not argued that local remedies had not been exhausted and
the issue had been before both the High Court and Supreme Court of Appeal before
newproceedings before the Industrial Relations Court. Mr Mkandawire applied for
interpretation and review of the African Court’s judgment. However, this application
was unsucessful (Urban Mkandawire v Republic of Malawi, application 003/2011,
application for interpretation and review of the judgment of 21 June 2013, ruling, 28
March 2014). In a case against Tanzania the Court held that the applicants could not
bypass the Court of Appeal since it had not ruled on the case on the merits (Frank
David Omary and others v The United Republic of Tanzania, application 001/2012,
ruling, 28 March 2014, para 127).
Where the case before the Court deals with alleged violations related to a criminal
trial, the exhaustion of appeals in relation to the criminal trial, where alleged
violations at the trial court has been raised, is sufficient to exhaust local remedies. The
applicant need not make a constitutional challenge (Alex Thomas v United Republic of
Tanzania, application 005/2013, judgment, 20 November 2015, para 60)
An NGO complainant does not have to exhaust local remedies if the organisation is
not entitled to bring an action in the matter before national courts (Beneficiaries of
late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise
Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso,
application 013/2011, judgment, 28 March 2014).
A local remedy would also deemed ineffective and therefore unavailable if the
applicant has no standing before the institution which has the jurisdiction to grant the
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	Admissibility
	Exhaustion of local remedies – article 56(5)

	Commentary
	The only remedies that are required to be exhausted are ordinary judicial remedies (Abubakari Mohamed v The United Republic of Tanzania, Merits, Application 007/2013, 3 June 2016, para 64; (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 97). Extra-ordinary remedies such as special constitutional petitions or a review need not be exhausted (Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania, application 006/2013, judgment, 18 March 2016, para 95; Alex Thomas v United Republic of Tanzania, application 005/2013, judgment, 20 November 2015, paras 60 – 65; Abubakari Mohamed v The United Republic of Tanzania, Merits, Application 007/2013, 3 June 2016, para 72).

In a case against Malawi the Court held that the complainant in a case of alleged unfair dismissal had not appealed against a judgment of the Industrial Relations Court and had therefore not exhausted local remedies (Urban Mkandawire v Republic of Malawi, application 003/2011, judgment, 21 June 2013, para 40). Judges Niyungeko and Guissé in a joint dissenting opinion held that the case should have been declared admissible as the state had not argued that local remedies had not been exhausted and the issue had been before both the High Court and Supreme Court of Appeal before newproceedings before the Industrial Relations Court. Mr Mkandawire applied for interpretation and review of the African Court’s judgment. However, this application was unsucessful (Urban Mkandawire v Republic of Malawi, application 003/2011, application for interpretation and review of the judgment of 21 June 2013, ruling, 28 March 2014). In a case against Tanzania the Court held that the applicants could not bypass the Court of Appeal since it had not ruled on the case on the merits (Frank David Omary and others v The United Republic of Tanzania, application 001/2012, ruling, 28 March 2014, para 127).

Where the case before the Court deals with alleged violations related to a criminal trial, the exhaustion of appeals in relation to the criminal trial, where alleged violations at the trial court has been raised, is sufficient to exhaust local remedies. The applicant need not make a constitutional challenge (Alex Thomas v United Republic of Tanzania
, application 005/2013, judgment, 20 November 2015, para 60)

An NGO complainant does not have to exhaust local remedies if the organisation is not entitled to bring an action in the matter before national courts (Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso, application 013/2011, judgment, 28 March 2014).

A local remedy would also deemed ineffective and therefore unavailable if the applicant has no standing before the institution which has the jurisdiction to grant the remedy (Lohé Issa Konaté v Burkina Faso, application 004/2013, judgment, 5 December 2014 para 112). In Konaté v Burkina Faso seeking remedy from the Constitutional Council which had the jurisdiction to grant the order the applicant sought (annulment of the legislation which criminalises libel) was deemed unavailable because individuals had no standing before the Constitutional Council.

By the tenor of the joint provisions of article 6(2) of the Protocol establishing the Court and article 56(5) of the African Charter, the requirement of exhaustion of local remedies anticipates judicial remedies which ‘meet the criteria of availability, effectiveness and sufficiency’ and which are not unduly prolonged (Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania, application 009/2011; Reverend Christopher R. Mtikila v The United Republic of Tanzania, application 011/2011, judgment, 14 June 2013, paras 82.1, 82.3; African Commission on Human and Peoples’ Rights v Libya, Merits, Application 002/2013, 3 June 2016, paras 67-70; Actions Pour la Protection des Droit de L’homme (APDH) v The Republic of Cote D’Ivoire, application 001/2014, Judgement, 18 November 2016, para 93; (African Commission on Human and Peoples’ Rights v Kenya
, application 006/2012, Judgement, 26 May 2017, para 93).

A local remedy is deemed effective if it offers prospects of success, is found satisfactory by the complainant or is capable of redressing the complainant. A local remedy is therefore deemed ineffective and need not be exhausted if the local institution from which the remedy would be sought does not have the jurisdiction to issue the remedies the applicant seeks (Lohé Issa Konaté v Burkina Faso, application 004/2013, judgment, 5 December 2014 paras 108-113). In Konaté v Burkina Faso local remedies were deemed ineffective because the cour de cassation from which the applicant would have had to seek a remedy had no jurisdiction to grant the remedy sought by the applicant i.e. annulment of the legislation which criminalizes libel.

Where the highest judicial authority of the respondent state has already pronounced itself on the issues in contention, albeit in a different case, such a remedy may be deemed ineffective, as a new applicant cannot be reasonably expect a different conclusion by filing a new application (Actions Pour la Protection des Droit de L’homme (APDH) v The Republic of Cote D’Ivoire
, application 001/2014, Judgement, 18 November 2016, para 102-103).

The role concerning the exhaustion of local remedies does not require that the applicant before the Court must have been the same applicant before the domestic courts. The applicant only has to demonstrate that the respondent state has had the opportunity to deal with the matter through the appropriate domestic judicial proceedings (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 94).

Being kept in secret detention without access to a lawyer deprives the accused of access to remedy and therefore make such remedies unavailable (African Commission on Human and Peoples’ Rights v Libya, Merits, Application 002/2013, 3 June 2016, paras 68-70). An exemption to the rule of exhaustion of local remedies is when such remedies are unduly prolonged. In Zongo, the Court held that the ‘local judicial procedure’ should be calculated from the date of the start of investigations, 13 December 1998, to the close of the procedure with the expiry of the deadline for appeal to the cour de cassation, 21 August 2006. The Court held that this procedure was unduly prolonged and that there was therefore no need for the applicant to approach the cour de cassation as would otherwise have been required. (Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso, application 013/2011, judgment, 28 March 2014).

A local remedy would not be deemed to have been unduly prolonged if there is  a justifiable reason for prolonging the case, such as a country in the middle of a civil war which adversely affects the functioning of the judiciary or delays caused by the victim or her family (Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
, application 006/2013, judgment, 18 March 2016, para 91). The frustration of applicant with the procedure of the local courts could not excuse his failure to exhaust local remedies (Peter Joseph Chacha v The United Republic of Tanzania, application 003/2012, judgment, 28 March 2014, para 145). Where the average duration of cases is two years and two months, local remedies may not be considered as unduly prolonged (Chacha v Tanzania para 148).

In a dissenting opinion by three judges in Chacha v Tanzania, the minority held that the point in time from which the court ought to consider whether or not there has been undue delay in accessing local remedies is the time where the victim attempts to enforce his human rights through the courts. The fact that the cases are dismissed due to technicalities do not prevent the time from running.

In the context of human rights protection, the rule regarding the exhaustion of local remedies should be applied with a certain degree of flexibility and without excessive formalism (Chacha). With regards to the rule of exhaustion of local remedies, consideration must be given not only to theoretical remedies in the domestic system, but also to the general legal and political context as well as the personal situation of the applicant (Chacha). In some case, the burden of proof regarding the exhaustion of local remedies must be distributed equally between the parties to the case (Chacha).
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007/2013 Mohamed Abubakari v United Republic of Tanzania
64. It is recognised in international law that the remedies that must be exhausted by the Applicants are ordinary judicial remedies. That was the point also underscored by the Court particularly in the case of Alex Thomas v. United Republic of Tanzania



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
97. Regarding the possibility for the original complainants to have seised the Respondent's National Human Rights Commission with the alleged violations, the Court notes that, the said Commission does not have any judicial powers. The functions of its national human rights commission are to resolve conflicts by fostering reconciliation and issuing recommendations to appropriate state organs.10 This Court has consistently held that for purpose of exhaustion of local remedies, available domestic remedies shall be judicial.11 In the instant case, the remedy the Respondent is requesting the Applicant to exhaust, that is, procedures before the National Human Rights Commission, is not judicial



Contentious cases


006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
95. Furthermore, the Respondent's arguments that the Applicants should have instituted a Constitutional Petition or a Review is unacceptable, because this Court has established that these are extra-ordinary remedies that the Applicants need not resort to, as it was held by this Court in its Judgment delivered on 20 November 2015, in Application 005 of 2013, Alex Thomas v. United Republic of Tanzania (see Alex Thomas, supra, paragraph 64). 



Contentious cases


005/2013 Alex Thomas v United Republic of Tanzania
 the granting of leave by the Court of Appeal to file an application for review of its decision is based on specific grounds7 and is granted at the discretion of the Court.8 64. The Court is persuaded by the reasoning of the African Commission in Southern African Human Rights NGO Network v Tanzania9, where it stated that, the remedies that need to be exhausted are ordinary remedies. 65. In view of this, the Court finds that the Respondent's assertion that the Applicant should have filed a Constitutional Petition to challenge the delay in the hearing of the application for Review, 7 See Section 66 (1) of the Court of Appeal Rules of the Court of Appeal of Tanzani:1 which provides: "The Court may review its judgment or order, but no application for review shall be entertained except on the following grounds -(a) the decision was based on a manifest error on the face of the record resulting in the miscarriage of justice; or (b) a party was wrongly deprived of an opportunity to be heard; (c) the court's decision is a nullity; or (d) the court had no jurisdiction to entertain the case; or (e) the judgment w~s procured illegally, or by fraud or perjury." 8 Karim Karia v Republic] Criminal Application N[umber] 4 of 2007 Court of Appeal of Tanzania at Dodoma quoting the case of Tanzania Transcontinental Co. Ltd v Design Partnership Ltd (Civil) Application N[umber] 62 of 1996. 9 Communication 333/2006 281h Activity Report November 2009-May 2010. paragraph 64. The Commission held that: "Furthermore, the 'remedies' referred to in Article 56(5) include all judicial remedies that are easily accessible for justice. The Commission in INTERIGHTS and Others v Mauritania, declared: 'The fact remains that the generally accepted meaning of local remedies, which must be exhausted prior to any communication/complaint procedure before the African Commission, are ordinary remedies of common law that exist in jurisdictions and normally accessible to people seeking justice." 27 would have been impractical and an extra-ordinary measure that was not required of the Applicant. Since the Applicant's appeal was dismissed by the Court of Appeal of Tanzania, the Applicant therefore exhausted local remedies. Ill. The Application has not been filed within a reasonabl~ time after exhaustion of local remedies. 



Contentious cases


007/2013 Mohamed Abubakari v United Republic of Tanzania
72. It is clear from the above provision that review as a remedy is not common, that it is not granted as of right and that it can be exercised only exceptionally and under the restrictive conditions set forth by the same law. It can therefore be concluded with certainty that the remedy or review is available in the Tanzanian legal system as an extraordinary remedy that the Applicants are not obliged to exhaust before bringing a matter before this Court. As the Court noted in the case of Alex Thomas v. United Republic of Tanzania "an application for review is an extraordinary remedy because the granting of leave by the Court of Appeal to file an application for review of its decision is based on specific grounds and .... is granted at the discretion of the Court"11. 



Contentious cases


003/2011 Urban Mkandawire v Republic of Malawi - Judgment
40.1t is clear from the foregoing summary of the judgments that. as at the time the Applicant lodged his application: 40.1. The avenue to claim damages for alleged wrongful dismissal and the avenue to challenge in the High Court the judgment of the Industrial Relations Court which had ruled that his dismissal was fair and lawful, were still open to the Applicant; however, he did not use these avenues. It was open for him to argue before the High Court against the judgment of the Industrial Relations Court and, if he did not succeed, to argue on further appeal to the Supreme Court of Appeal. As a result of his failure to do so, the High Court and the Supreme Court of Appeal have not had the opportunity to deal with the merits of the claim for wrongful dismissal, as determined by the Industrial Relations Court. 40.2. There has not been any undue delay in the disposal of Applicant's cases before the highest judicial institution in Malawi; namely, the Malawi Supreme Court of Appeal. A case number .allo_cStted to a case ....... .. ·----=::::c::::::-~ ?ff L;~ (23) S-~~ indicates the year in which a case was registered, and the date of judgment would not be too long thereafter: in the Supreme Court Case No 38 of 2003, the judgment, referred to earlier, was handed down on 12 July 2004; and in Case No. 24 of 2007, the judgment, also referred to earlier, was handed down on 11 October 2007. 



Contentious cases


001/2012 Frank David Omary and others v The United Republic of Tanzania
127. The above statement moves this Court to draw two conclusions: if the Applicants are part of Suit No. 95/2003, the same is still pending before domestic Courts and as such local remedies have not been exhausted; if the Applicants are not part of Suit No. 95/2003 pending at the domestic Court, they have not taken their matter to the Court of Appeal, after the ruling of the learned Justice Twaib, on 23 May 2011. Their submission that they do not find it useful to revert to the Court of Appeal on the grounds that the Court had previously ruled on the matter is wrong Appeal did not rule on the merits of the matter.



Contentious cases


005/2013 Alex Thomas v United Republic of Tanzania
60. Regarding the Respondent's contention that the Applicant should have applied for a constitutional petition to vindicate his rights under the Basic Rights and Duties Enforcement Act, the Court finds that the Applicant was not under an obligation to do so. The alleged non-conformity by the trial court, with the due process, with its bundle of rights and guarantees, formed the basis of his appeals to the High Court and the Court of Appeal. The Court of Appeal decided on the Applicant's appeal with finality therefore he accessed the highest Court in the Respondent State. 



Contentious cases


013/2011 Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso - (Judgment)


Contentious cases


004/2013 Lohe Issa Konate v Burkina Faso -(Judgement, Separate opinion, Joint dissenting opinion, Order of provisional measures )
112. Indeed, in the Burkinabe judicial system, it is the Constitutional Council that is responsible for overseeing compliance of such laws with the Constitution, including in the provisions of the latter which guarantee human rights (Article 152 of the Constitution). In addition, Article 157 of the Constitution which provides for the institutions entitled to bring matters before the Constitutional Council for the purpose of detennining the compli~R. e ~ :___ s-.')---------~ ·~-~ -30-laws with the Constitution does not make reference to individuals. As a result, the Applicant could not seize the Constitutional Council in order to have the laws, on the basis of which he was convicted, overturned.



Contentious cases


009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
 27“To meet the exhaustion requirement normal recourse should be had by an applicant to remedies which are available and sufficient to afford redress in respect of the breaches alleged. The existence of the remedies in question must be sufficiently certain not only in theory but in practice, failing which they will lack the requisite accessibility and effectiveness.”82.2The 2ndApplicant contends that he has exhausted local judicial remedies since the judgment ofthe Court of Appeal, which is the final court, set aside the judgments of the High Court that had declared the prohibition of independent candidates unconstitutional. The 1stApplicants argued that it was not necessary for them to institute an action challenging this prohibition as the outcome would have been the same. The Respondent did not join issue on the 1stApplicants’ argument. However, the Respondent argues that the parliamentary process with which the constitutional review process is connected, is also a remedy which the Applicants should have exhausted. 82.3The term local remedies is understood in human rights jurisprudence to refer primarily to judicial remedies as these are themost effective means of redressing human rights violations.Thatthe 2ndApplicant has exhausted local judicial remedies is not in dispute. The Respondent, having not joined issue on the 1stApplicants’ argument that they need not have instituted an action challenging the 28prohibition of independent candidates, is deemed to have admitted the position of the 1stApplicants. In the circumstances, the Court accepts that there was no need for the 1stApplicants to go through the same local judicial process the outcome of which was known. The parliamentary process, which the Respondent states should also be exhausted is a political process and is not an available, effective and sufficient remedy because it is not freely accessible to each and every individual;itis discretionary and may be abandonedanytime; moreover, theoutcome thereof depends on the will of the majority.No matter how democratic the parliamentary process will be, it cannot be equated to an independent judicial process for the vindication of the rights under the Charter. In conclusion, we find that the Applicants have exhausted local remedies as is envisaged by Article 6(2) of the Protocol read together with Article 56(5) of the Charter.



Contentious cases


002/2013 The African Commission on Human and Peoples' Rights v Libya
67. In paragraph 82.1 of its Judgment of 14 June 2013, in the Matter of Consolidated Applications 00912011 Tanganyika Law Society and the Legal and Human Rights Centre and 01112011 Reverend Christopher R. Mtikila v. The United Republic of Tanzania, the Court held that the local remedies to be exhausted prior to bringing a case before it are primarily judicial remedies which are the only ones that meet the criteria of availability, effectiveness and sufficiency. Furthermore, "a remedy IS considered available if the complainant can pursue it without impediment." In the same vein, in the Matter of Application 013/2011 the Beneficiaries of Late Norbert Zongo and Others v. Burkina Faso, Judgment of 28 March 2014, paragraph 68, the Court held that an effective remedy refers to "that which produces the expected result, and hence, the effectiveness of a remedy is therefore measured in terms of its ability to solve a problem raised by the Applicant". 68. It is obvious from the facts of the case that the secret detention, isolation by the revolutionary brigade, the fact of not having access to a counsel or to a judge during the procedures for extension of his detention Original: French were such that Mr. Gadhafi could not use the provisions applicable in seeking a remedy. Besides, the documents adduced by the Applicant show that the Detainee was unable to avail himself of the said remedies even when they were available. 69. Indeed, he was first arraigned before a special court called the "People's Court" which on 23 December 2012, was declared unconstitutional by the Supreme Court of Libya. Despite that, the fact that Mr. Gadhafi is being detained in a secret location by a revolutionary brigade and completely isolated f rom his friends and family , without access to a lawyer of his choice and sentenced to death in absentia, constitutes sufficient grounds for the Court to conclude that the Detainee has been prevented from legally seeking local remedies as prescribed by Libyan law and that, consequently, it was impossible for him to fu lfil the condition regarding exhaustion of local remedies. 70. In view of the aforesaid, the Court finds that the requirement to exhaust local remedies is not strictly applicable in the instant case given that such local remedies are not available and are not effective; and even if they were, Mr. Gadhafi has not had and does not have the possibility of using the said remedies. Consequently, the Applicant cannot be expected to exercise such a remedy before bringing the case before the Court.



Contentious cases


001/2014 Actions Pour la Protection des Droit de L'homme (APDH) v The republic of Cote D'Ivoire (Judgement)
93. As underscored in the Court's jurisprudence as well as in that of the Commission8, in the application of the rule governing exhaustion of local remedies, the following three conditions must be met, namely: availability, effectiveness and sufficiency of the remedies. 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
93. Any application filed before this Court must comply with the requirement of exhaustion of local remedies. The rule of exhaustion of domestic remedies reinforces and maintains the primacy of the domestic system in the protection of human rights vis-a-vis the Court. The Court notes that Article 56 (5) of the Charter and Rule 40(5) of the Rules require that for local remedies to be exhausted, they must be available and should not be unduly prolonged. In its earlier judgments, the Court has decided that domestic remedies to be exhausted must be available, effective and sufficient and must not be unduly prolonged.6



Contentious cases


004/2013 Lohe Issa Konate v Burkina Faso -(Judgement, Separate opinion, Joint dissenting opinion, Order of provisional measures )
108. The Court is of the view, same as the Commission, that a remedy is deemed effective if it offers prospects of success9, is found satisfactory by the complainant or is capable of redressing the complaint. 109. It should be noted that the remedy envisaged under Rule 40 (5) of the Rules of the Court are considered in the application submitted to the African Court. In the present matter, the Applicant essentially prays the Court to declare that the Burkinabe Laws on the basis of which he was held criminally and civilly liable are in breach of the right to freedom of expression. The issue therefore is to ascertain if the Cour de Cassation could, under Burkinabe Law, rule on such a request and thus ultimately overturn the laws in question. 110. As the Court had already noted in the matter of Norbert Zongo and Others v. Burkina Faso " ... in the Burkinabe Legal system, the appeal to the Cour de Cassation is a remedy intended to repeal, for violation of the law, a judgment or a ruling delivered as a last resort (criminal procedure Code of 21 February 1968, Article 567 et seq). The appeal does not therefore allow for the law itself to be annulled but only applies to the Judgment in question, either due to wrongful application or interpretation of the law. Far from causing an annulment of a law, the Cour de Cassation is on the contrary charged with ensuring the ·strict observance of the law by other lower domestic courts. 111. In such circumstances, it is clear that the Applicant in the instant case was not in a position to expect anything from the Cour de Cassation in relation to his request for the annulment of the Burkinabe laws, in pursuit of which he was convicted. 112. Indeed, in the Burkinabe judicial system, it is the Constitutional Council that is responsible for overseeing compliance of such laws with the Constitution, including in the provisions of the latter which guarantee human rights (Article 152 of the Constitution). In addition, Article 157 of the Constitution which provides for the institutions entitled to bring matters before the Constitutional Council for the purpose of detennining the compli~R. e ~ :___ s-.')---------~ ·~-~ -30-laws with the Constitution does not make reference to individuals. As a result, the Applicant could not seize the Constitutional Council in order to have the laws, on the basis of which he was convicted, overturned. 113. On the basis of all the foregoing considerations, it could be said that the Burkinabe Legal System does not afford the Applicant in the present matter any effective and sufficient remedy to enable him overturn the Burkinabe laws which he is complaining about. Consequently therefore, the Applicant did not have to exhaust the remedy at appeal or any other remedy for that matter, after his final conviction on the merits by the Ouagadougou Court of Appeal on 10 May 2013.



Contentious cases


001/2014 Actions Pour la Protection des Droit de L'homme (APDH) v The republic of Cote D'Ivoire (Judgement)
102. In the circumstances, it is clear that the Applicant in the instant case could expect nothing from the Constitutional Council with respect to its prayer for annulment of the impugned law. 24 103. The Court, in its previous judgments in the Matters of Reverend Christopher R. Mtikila and Lohe lssa Konate, decided that "there was no need to go through the same judicial process the outcome of which was known 11". 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
94. The Court also emphasises that the rule of exhaustion of local remedies does not in principle require that a matter brought before the Court must also have been brought before the domestic courts by the same Applicant. What must rather be demonstrated is that, before a matter is filed before an international human rights body, like this 6 See in this regard Lohe /ssa Konate v. Burkina Faso (Judgment on Merits) 5 December 2014 (hereinafter referred to as /ssa Konate Case) paragraphs 96 to 115; Norbert Zongo Case (Judgment on Merits) 28 March 2014 paragraphs 56 to 1 06. Court, the Respondent has had an opportunity to deal with such matter through the appropriate domestic proceedings. Once an Applicant proves that a matter has passed through the appropriate domestic judicial proceedings, the requirement of exhaustion of local remedies shall be presumed to be satisfied even though the same Applicant before this Court did not itself file the matter before the domestic courts. 



Contentious cases


002/2013 The African Commission on Human and Peoples' Rights v Libya
68. It is obvious from the facts of the case that the secret detention, isolation by the revolutionary brigade, the fact of not having access to a counsel or to a judge during the procedures for extension of his detention Original: French were such that Mr. Gadhafi could not use the provisions applicable in seeking a remedy. Besides, the documents adduced by the Applicant show that the Detainee was unable to avail himself of the said remedies even when they were available. 69. Indeed, he was first arraigned before a special court called the "People's Court" which on 23 December 2012, was declared unconstitutional by the Supreme Court of Libya. Despite that, the fact that Mr. Gadhafi is being detained in a secret location by a revolutionary brigade and completely isolated f rom his friends and family , without access to a lawyer of his choice and sentenced to death in absentia, constitutes sufficient grounds for the Court to conclude that the Detainee has been prevented from legally seeking local remedies as prescribed by Libyan law and that, consequently, it was impossible for him to fu lfil the condition regarding exhaustion of local remedies. 70. In view of the aforesaid, the Court finds that the requirement to exhaust local remedies is not strictly applicable in the instant case given that such local remedies are not available and are not effective; and even if they were, Mr. Gadhafi has not had and does not have the possibility of using the said remedies. Consequently, the Applicant cannot be expected to exercise such a remedy before bringing the case before the Court. 



Contentious cases


006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
According to the Black's Law Dictionary, unduly means, "excessively" or "unjustifiably" Thus, if there is a justifiable reason for prolonging a case, it cannot 3 Afncan Court on Human and Peoples' Rights, Application 013/2011, Judgment of 28 March 2014, page 24, paragraph 68. 4 African Commission on Human and Peoples' Rights, Sir Dawda K. Jawara v. The Gambta, Communication 147/95-149/96, paragraph 31; African Commission on Human and Peoples' Rights, Zimbabwe Lawyers for Human Rights & Associated Newspapers of Zimbabwe v. Zimbabwe, Communication 284/03, paragraph 116 27 ~ ~ fr-.JJ?' ~ ~ ~~~ ~«~()' I be termed "undue", for example, where a country is caught in a civil strife or war, which may impact on the functioning of the judiciary, or where the delay is partly caused by the victim, his family or his representatives. 



Contentious cases


003/2012 Peter Joseph Chacha v The United Republic of Tanzania
145. In relation to the instant case, the Applicant stated that though he was aware of the existence of the Court of Appeal of the United Republic of Tanzania, he did not approach that Court as he was frustrated. The Court of Appeal of the United Republic of Tanzania was not given a chance to address the issues at hand, a situation tha Court will not countenance by admitting 5 



Contentious cases


003/2012 Peter Joseph Chacha v The United Republic of Tanzania
148. The Court observes that the majority of the applications were pending in the High Court for periods of between less than six (6) months and one (1) year (about four (4) applications). The duration of the other three was two years and two months, in the case of Miscellaneous Criminal Application No. 7 of 2007 followed by Miscellaneous Criminal Application No. 54 of 2009 which lasted one (1) year and seven (7) months and lastly Miscellaneous Criminal Application No. 78 of 2010 which remained in Court for one (1) year and five (5) months. It must be borne in mind that in the year 2010 alone, the Applicant filed four (4) out of the seven 60 ~ ~ @- (7) applications and that had some effect on the progress of the Applicant's cases. The total time that all the applications, dealt with separately, took to conclude, was five (5) years. Given the number of applications the Applicant filed, being seven (7) in total, and the average duration each took to conclude, which did not exceed two (2) years and two (2) months, it is the opinion of the Court, that the proceedings were not unduly prolonged. It is therefore the view of this Court that the exception to the requirement of exhaustion of local remedies does not apply in the present case.
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