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PROCEDURE
Jurisdiction
Personal jurisdiction - Complaints submitted by individuals

The direct seizure of the court by an individual can only be against a state party which has
ratified the Protocol and made the article 34(6) declaration absent which the court manifestly
lacks jurisdiction (See eg Michelot Yogogombaye v The Republic of Senegal, application
001/2008, judgment, 15 December 2009; Soufiane Ababou v Algeria, application 002/2011,
decision, 16 June 2011; Delta International Investments SA, Mr Agl de Lange and Mrs M de
Lange v The Republic of South Africa, application 002/2012, decision, 30 March 2012);
Youssef Ababou v Kingdom of Morocco, application 007/2011, decision, 2 September 2011;
Daniel Amare and Mulugeta Amare v Republic of Mozambique & Mozambique Airlines,
application 005/2011, decision, 16 June 2011 para 8; Amir Adam Timan v The Republic of
Sudan, application 005/2012, decision, 13 March 2012 para 8; Ekollo Moundi Alexandre v
Nigeria and Cameroon, application 008/2011, decision 23 September 2011 paras 8-10;
Emmanuel Joseph Uko and others v The Republic of South Africa, application 004/2012,
decision, 30 March 2012 paras 11-13). If the declaration has not been made by the state
concerned, it will not matter that the individual’s application is accompanied by a request for
provisional measures (Baghdadi Ali Mahmoudi v The Republic of Tunisia, application
007/2012, decision, 26 June 2012, paras 10-13). Applications such as these are nowadays
dismissed by the registry and do not appear before the Court.
Cases against international organisations are also not admissible. Thus the Court dismissed
an AU staff dispute for lack of jurisdiction (Efoua Mbozo’o Samuel v The Pan African
Parliament, application 010/2011, decision, 30 September 2011). The majority of the court
also dismissed an application against the African Union challenging the requirement of a
34(6) declaration for direct access to the Court for lack of jurisdiction (Femi Falana v The
African Union, application 001/2011, judgment, 26 June 2012). The African Union not being
a party to the Protocol cannot be subject to the obligations arising from the Protocol. (Falana
v AU para 71). Three dissenting judges held that the Court had jurisdiction in this case and
pointed out how by preventing the Court from hearing individual applications, article 34(6)
was at odds with the objective, language and spirit of the Charter.
The next of kin of a deceased victim can in certain circumstances institute proceedings on
their own behalf and on behalf of the direct victim. Thus a case dealing with lack of due
diligence in the investigation of extrajudicial executions was brought by the families of the
persons killed. Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest
Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina
Faso, application 013/2011, judgment, 28 March 2014).
The fact that one indicated applicant dissociates himself from an application does not make
an application inadmissible. (Frank David Omary and others v The United Republic of
Tanzania, application 001/2012, ruling, 28 March 2014, para 89).
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	Commentary
	The direct seizure of the court by an individual can only be against a state party which has ratified the Protocol and made the article 34(6) declaration absent which the court manifestly lacks jurisdiction (See eg Michelot Yogogombaye v Senegal, application 001/2008, judgment, 15 December 2009; Soufiane Ababou v Algeria, application 002/2011, decision, 16 June 2011; Delta International Investments SA, Mr. AGL DeLange and Mrs. M. De Lange v. The Republic of SouthAfrica, application 002/2012, decision, 30 March 2012); Youssef Ababou v. Morocco, application 007/2011, decision, 2 September 2011; Daniel Amare and Mulugeta Amare v. Mozambique and Mozambique Airlines, application 005/2011, decision, 16 June 2011 para 8; Amir Adam Timan v The Republic of Sudan, application 005/2012, decision, 13 March 2012 para 8; Ekollo Moundi Alexandre v Nigeria and Cameroon, application 008/2011, decision 23 September 2011 paras 8-10; Emmanuel Joseph Uko and others v The Republic of South Africa, application 004/2012, decision, 30 March 2012 paras 11-13). If the declaration has not been made by the state concerned, it will not matter that the individual’s application is accompanied by a request for provisional measures (Baghdadi Ali Mahmoudi v The Republic of Tunisia
, application 007/2012, decision, 26 June 2012, paras 10-13). Applications such as these are nowadays dismissed by the registry and do not appear before the Court.

Cases against international organisations are also not admissible. Thus the Court dismissed an AU staff dispute for lack of jurisdiction (Efoua Mbozo’o Samuel v The Pan African Parliament, application 010/2011, decision, 30 September 2011). The majority of the court also dismissed an application against the African Union challenging the requirement of a 34(6) declaration for direct access to the Court for lack of jurisdiction (Femi Falana v The African Union, application 001/2011, judgment, 26 June 2012). The African Union not being a party to the Protocol cannot be subject to the obligations arising from the Protocol. (Falana v AU para 71). Three dissenting judges held that the Court had jurisdiction in this case and pointed out how by preventing the Court from hearing individual applications, article 34(6) was at odds with the objective, language and spirit of the Charter.

The next of kin of a deceased victim can in certain circumstances institute proceedings on their own behalf and on behalf of the direct victim. Thus a case dealing with lack of due diligence in the investigation of extrajudicial executions was brought by the families of the persons killed. Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso, application 013/2011, judgment, 28 March 2014).

The fact that one indicated applicant dissociates himself from an application does not make an application inadmissible. (Frank David Omary and others v The United Republic of Tanzania, application 001/2012, ruling, 28 March 2014, para 89).
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001/2008 Michelot Yogogombaye v Senegal


Contentious cases


002/2011 Soufiane Ababou v Algeria (decision)


Contentious cases


002/2012 Delta International Investments SA, Mr Agl de Lange and Mrs M de Lange v The Republic of South Africa


Contentious cases


007/2011 Youssef Ababou v. Morocco


Contentious cases


005/2011 Daniel Amare and Mulugeta Amare v. Mozambique and Mozambique Airlines
8. As this is an application brought by individuals, and the Republic of Mozambique has not deposited thedeclaration under Article 34 (6) of the Protocol, the Court concludes that manifestly, it does not have thejurisdiction to hear the application.



Contentious cases


005/2012 Amir Adam Timan v The Republic of Sudan 
8. In view of Articles 5(3) and 34(6) of the Protocol, it is evident that the Court manifestly lacks jurisdictionto receive the Application submitted on behalf of Amir Adam Timan, against the Republic of The Sudan.



Contentious cases


008/2011 Ekollo Moundi Alexandre v Nigeria and Cameroon (Dissenting Opinion - Fatsah Ouguergouz)
8. Furthermore, the adoption by the Court, as in the instant case, of a decision on the lack of jurisdictionwhereas the States concerned have not been served with copies of the Application nor have they beeninformed of its filing is challengeable in principle; all the more so in the instant case as the Application wasmentioned on the Court's website upon receipt. The failure to transmit the Application to the Statesconcerned further deprived Nigeria (Cameroon not being party to the Protocol) of the possibility ofaccepting the jurisdiction of the Court by way of a forum prorogatum (on this matter, see my separateopinion above).9. In this respect, any application filed against a State party to the Protocol which has not yet made theoptional declaration, should be transmitted, for information purposes, to that State to enable it to accept thejurisdiction of the Court to hear the matter1 . Since the current practice of the Registry is to register on thegeneral list all cases submitted to the Court, logically all applications relating to those cases shouldsystematically be communicated to the States concerned and published on the website of the Court. Theregistration of a case on the general list of a court means that the latter is validly "seized" and that the caseis pending before the said jurisdiction (on this matter, see paragraphs 14, 15 and 16 of myabove-mentioned separate opinion).1 10. Having declared that it manifestly lacks jurisdiction to consider the Application, the Court decided totransfer the latter to the African Commission relying on Article 6 (3) of the Protocol, which provides that "theCourt may consider cases or transfer them to the Commission".
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004/2012 Emmanuel Joseph Uko and others v The Republic of South Africa
11. The Court observes that the Republic of South Africa has not made the Declaration under Article 34 (6)of the Protocol.12. ln view of Articles 5 (3) and 34 (6) of the Protocol, it is evident that the Court manifestly lacks jurisdictionto receive the Application submitted by Emmanuel Joseph Uko and Others, against the Republic of SouthAfrica.13. For these reasons,



Contentious cases


007/2012 Baghdadi Ali Mahmoudi v The Republic of Tunisia
10. The Court observes that the Republic of Tunisia has not made the declaration under Article 34(6).11. In view of Articles 5(3) and 34(6) of the Protocol, it is evident that the Court manifestly lacks jurisdictionto receive the Application submitted by Mr. Baghdadi Ali Mahmoudi, against the Republic of Tunisia.12. For the Court to make an order for interim measures, it has to satisfy itself that it has prima faciejurisdiction, which as indicated in paragraph 11 above, it does not have.13. For these reasons,
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010/2011 Efoua Mbozo’o Samuel v The Pan African Parliament


Contentious cases


001/2011 Femi Falana v The African Union


Contentious cases


001/2011 Femi Falana v The African Union
71. Therefore, in the present case, the African Union cannot be subject to obligations arising from theProtocol unless it has been allowed to become a party to the Protocol and it is willing to do so, both ofwhich do not apply. In the same vein, the mere fact that the African Union has a separate legal personalitydoes not imply that it can be considered as a representative of its Member States with regard to obligationsthat they undertake under the Protocol.
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013/2011 Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablasse, Ernest Zongo and Blaise Ilboudo & The Burkinabe human and peoples’ rights movement v Burkina Faso - (Judgment)


Contentious cases


001/2012 Frank David Omary and others v The United Republic of Tanzania
89. The Court admits that the Application was filed in the name of Karata Ernest and Others. However, the Court amended the name to Frank David Omary and Others. The fact that Karata Ernest dissociated himself from the Application does not render the identity of the other Applicants void. 
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