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Substance
Right to property – article 14

The right to property guaranteed in article 14 applies to both individuals and groups (African
Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26
May 2017, para 123). The right to property has three defining elements –the right to use the
property (usus), to enjoy the fruits of the property (fuctus), and capacity to transfer the
property (abusus) (African Commission on Human and Peoples’ Rights v Kenya, application
006/2012, Judgement, 26 May 2017, para 124). The Court will take into consideration
applicable international principles, especially by the United Nations in interpreting the right
to property of indigenous communities (African Commission on Human and Peoples’ Rights
v Kenya, application 006/2012, Judgement, 26 May 2017, para 125). Indigenous communities
have the right to occupy, use and enjoy their ancestral lands (African Commission on Human
and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 128). The
right to property may however, be restricted if the restriction meets the requirements of
necessity and proportionality (African Commission on Human and Peoples’ Rights v Kenya,
application 006/2012, Judgement, 26 May 2017, para 129). Evicting indigenous people from
their lands without prior consultation and satisfying the public interest requirement amounts
to a violation of the right to property (African Commission on Human and Peoples’ Rights v
Kenya, application 006/2012, Judgement, 26 May 2017, para 131). In the Ogiek case, the
state’s justification that the eviction was done to preserve the natural ecosystem of the
disputed forest was rejected because no evidence was led to show that the continued presence
of the Ogiek in the forest was ‘the main cause of the depletion of the natural environment in
the area (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012,
Judgement, 26 May 2017, para 130).
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	Commentary
	The right to property guaranteed in article 14 applies to both individuals and groups (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 123). The right to property has three defining elements –the right to use the property (usus), to enjoy the fruits of the property (fuctus), and capacity to transfer the property (abusus) (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 124). The Court will take into consideration applicable international principles, especially by the United Nations in interpreting the right to property of indigenous communities (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 125). Indigenous communities have the right to occupy, use and enjoy their ancestral lands (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 128). The right to property may however, be restricted if the restriction meets the requirements of necessity and proportionality (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 129). Evicting indigenous people from their lands without prior consultation and satisfying the public interest requirement amounts to a violation of the right to property (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 131). In the Ogiek case, the state’s justification that the eviction was done to preserve the natural ecosystem of the disputed forest was rejected because no evidence was led to show that the continued presence of the Ogiek in the forest was ‘the main cause of the depletion of the natural environment in the area (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 130).
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
123. The Court observes that, although addressed in the part of the Charter which enshrines the rights recognised for individuals, the right to property as guaranteed by Article 14 may also apply to groups or communities; in effect, the right can be individual or collective. 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
124. The Court is also of the view that, in its classical conception, the right to property usually refers to three elements namely: the right to use the thing that is the subject of the right (usus), the right to enjoy the fruit thereof (fructus) and the right to dispose of the thing, that is, the right to transfer it (abusus). 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
125. However, to determine the extent of the rights recognised for indigenous communities in their ancestral lands as in the instant case, the Court holds that Article 14 of the Charter must be interpreted in light of the applicable principles especially by the United Nations. 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
128. In the instant case, the Respondent does not dispute that the Ogiek Community has occupied lands in the Mau Forest since time immemorial. In the circumstances, since the Court has already held that the Ogieks constitute an indigenous community (supra paragraph 112), it holds, on the basis of Article 14 of the Charter read in light of the above-mentioned United Nations Declaration, that they have the right to occupy their ancestral lands, as well as use and enjoy the said lands.



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
129. . However, Article 14 envisages the possibility where a right to property including land may be restricted provided that such restriction is in the public interest and is also necessary and proportional



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
131. In view of the foregoing considerations, the Court holds that by expelling the Ogieks from their ancestral lands against their will, without prior consultation and without respecting the conditions of expulsion in the interest of public need, the Respondent violated their rights to land as defined above and as guaranteed by Article 14 of the Charter read in light of the United Nations Declaration on the Rights of Indigenous Peoples of 2007. 



Contentious cases


006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
130. In the instant case, the Respondent's public interest justification for evicting the Ogieks from the Mau Forest has been the preservation of the natural ecosystem. Nevertheless, it has not provided any evidence to the effect that the Ogieks' continued presence in the area is the main cause for the depletion of natural environment in the area. Different reports prepared by or in collaboration with the Respondent on the situation of the Mau Forest also reveal that the main causes of the environmental degradation are encroachments upon the land by other groups and government excisions for settlements and ill-advised logging concessions.28 In its pleadings, the Respondent also concedes that "the Mau Forest degradation cannot entirely be associated or is not associable to the Ogiek people".29 In this circumstance, the Court is of the view that the continued denial of access to and eviction from the Mau Forest of the Ogiek population cannot be necessary or proportionate to achieve the purported justification of preserving the natural ecosystem of the Mau Forest. 
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