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REPARATIONS	
Release	from	prison	
Specific or compelling reasons must be present for the Court to order release from prison as a
remedy (Alex Thomas v United Republic of Tanzania, application 005/2013, judgment, 20
November 2015, para 157; Mohamed, para 234). Reopening of the defence case or retrial for
a convict having served 20 years of a 30 years sentence would constitute a miscarriage of
justice (Thomas para 158; Mohamed, para 235). The minority judgment (Judges Thompson
and Ben Achour) finds that this constitutes specific or compelling reasons which would merit
an order to release the applicant (paras 5 and 6). This was also the conclusion of the
dissenting opinion of Judge Elsie Thompson (paras 11-19) and that of Judge Rafa Ben
Achour (paras 3-9) in Mohamed.
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	Commentary
	Specific or compelling reasons must be present for the Court to order release from prison as a remedy (Alex Thomas v United Republic of Tanzania, application 005/2013, judgment, 20 November 2015, para 157; Mohamed, para 234). Reopening of the defence case or retrial for a convict having served 20 years of a 30 years sentence would constitute a miscarriage of justice (Thomas para 158; Mohamed, para 235). The minority judgment (Judges Thompson and Ben Achour) finds that this constitutes specific or compelling reasons which would merit an order to release the applicant (paras 5 and 6). This was also the conclusion of the dissenting opinion of Judge Elsie Thompson (paras 11-19) and that of Judge Rafa Ben Achour (paras 3-9) in Mohamed.
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005/2013 Alex Thomas v United Republic of Tanzania
157. The Court observes that an order for the Applicant's release from prison can be made only under very specific and/or, compelling circumstances.33 In the instant case, the Applicant has not set out 33 See Inter-American Court of Human Rights Case of Loayza-Tamayo v. Peru Merits. Judgment of 17 September 1997. Series C No. 33, Resolutory paragraphs 5 and 84; In this case, the Court ordered the Applicant's release since not doing so would have 6:.! ___... \ specific or compelling circumstances that would warrant the Court to grant such an order. 
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007/2013 Mohamed Abubakari v United Republic of Tanzania
234. Regarding the Applicant's prayer to be set free, as the Court stated in the matter of Alex Thomas v. United Republic of Tanzania, such a measure could be ordered by the Court itself only in special and compelling29 circumstances. In the instant case, the Applicant has not indicated such special and compelling circumstances. 
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007/2013 Mohamed Abubakari v United Republic of Tanzania
235. As regards the prayer for a retrial, the Court holds that such a measure would not be fair to the Applicant in as much as he has already spent 19 years in prison, more than half of the sentence, and given that a fresh local judicial procedure could be long.3o 
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005/2013 Alex Thomas v United Republic of Tanzania
158. The Court recalls that it has already found violations of various aspects of the Applicant's right to a fair trial contrary to Article 7(1)(a),(c) and (d) of the Charter and Article 14(3)(d) of the ICCPR. The appropriate recourse in the circumstances would have been to avail the Applicant an opportunity for reopening of the defence case or a retrial. 34 However, considering the length of the sentence he has served so far, being about twenty (20) years out of thirty (30) years, both remedies would result in prejudice and occasion n miscarriage of justice. 



Contentious cases


007/2013 Mohamed Abubakari v United Republic of Tanzania
5. The ICCPR, which the Applicant alleges to have been violated, specifically provides, in Article 14(1) thereof, that "any judgement rendered in a criminal case or in a suit of law shall be made public except where the interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children"1. 6. Also, in General Comment No. 13, the Human Rights Committee2 stated that: "the provisions of article 14 apply to all courts and tribunals within the scope of that article whether ordinary or specialized". I wish to add that the European Court of Human Rights (ECtHR) has observed that the purpose of publicity of judgment is "to ensure scrutiny of the judiciary by the public with a view to safeguarding the right to a fair trial"a 
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007/2013 Mohamed Abubakari v United Republic of Tanzania
 time she was sentenced. The Respondent State in that case maintained that the changes in the law and the new approach to remission of sentences were outside the scope of the requirement of non-retroactivity as they did not create a penalty retroactively, but were only addressing the enforcement of a penalty. The European Court found that where changes to the law or the interpretation of the law affected a sentence or remission of sentence in such a way as to seriously alter the sentence in a way that was not foreseeable at the time when it was initially imposed, to the detriment of the convicted person and his or her Convention rights, those changes, by their very nature, concerned the substance of the sentence or penalty and not the procedure or arrangements for executing it, and accordingly fell within the scope of the prohibition of retroactivity8. That Court therefore found a violation of Article 7 of the Convention and having done so, decided on the alleged violation of Article 5 of the Convention, which is in terms similar to Article 6 of the Charter setting out the right "not to be deprived of one's freedom except for reasons and conditions laid down by law". The applicant had argued that a finding of a violation of Article 7 of the Convention would mean that her continued imprisonment from the date when she was due to have been released from prison based on the former sentencing and remission of sentences approach, was therefore not according to a procedure prescribed by law as is required by Article 5 of the Convention. The European Court, having found that the new sentencing and remission of sentences approach fell within the scope of the principle of non-retroactivity set out in Article 7 of the Convention, found that the applicant's continued imprisonment was therefore not according to a procedure prescribed by law and therefore found a violation of Article 5 of the Convention.9 It is on this basis that the Court ordered her release from prison. 18. In the case of Loayza-Tamayo v. Peru, the Inter-American Court of Human Rights ordered the release of the victim as not doing so would have resulted in a situation of double jeopardy, which is prohibited by the American Convention on Human Rights10. 'Ibid paras 108, 109 and 171 9 Ibid para 131 10 Inter-American Court of Human Rights Case of Loayza-Tamayo v. Peru Merits Judgment of 17 September 1997 Series C No. 33, Resolutory paras 5 and 84 5 19. My view is therefore that, there is no other remedy in the circumstances of this case other than that, the Applicant be released. The Court even in the operative paragraph fell shy of pronouncing itself on the release and sought to leave it to the discretion of the State. Going by the attitude of the Respondent in the compliance with the Court's orders in the Alex Thomas case, the Court would have granted the Applicant's relief and ordered that he be released, rather than leaving the issue to the discretion of the Respondent, a discretion which the Respondent may never exercise.
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007/2013 Mohamed Abubakari v United Republic of Tanzania
Refusal of the Court to order the release of the prisoner 1 Applicant's alleged right to defend himself and have the benefit of a Counsel at the time of his arrest; to free legal assistance during the judicial proceedings; be promptly given the documents in the records to enable him defend himself; not to be convicted solely on the basis of the inconsistent testimony of a single witness in the absence of any identification parade, etc". In sum, the Court admits that Mr. Abubakari did not have a fair trial. 5. The Court ordered the Respondent State to "take all the necessary measures, within reasonable time, to remedy the violations established." However, in paragraph 234 of its judgment, the Court held that the release of the Applicant could be ordered .. . only in special and compelling circumstances." The Court further finds that the Applicant has not indicated such exceptional and compelling circumstances. I do not share this opinion. 6. I wish to first emphasize that I accept that the order for release can be pronounced " only in special and compelling circumstances". This is an established jurisptudence of international human rights courts. It happened, however, that an order for release was indeed ordered4. 7. In the instant case, despite the fact that the Applicant did not invoke special facts to justify exceptional circumstances, I reiterate my firm belief that the Court has itself established the said exceptional and/or compelling circumstances when it upheld all the in·egularities that marred the various stages ofthe case, from arrest to the stage of heavy sentence of30 years imprisonment. 8. I do not see any "circumstance" more "exceptional and/or compelling" than the one in which the Applicant found and still fmds himself, having been languishing in prison for 18 years out of the 30 years inflicted on him following a trial that the Court declared unfair and at variance with certain provisions of the Charter. 9. Unfortunately, by refusing to order the release of the Applicant, the Cout1 did not take its reasoning to its logical conclusion. Yet, it is the only "reparatory" measure that the Com1 could have ordered, given the circumstances of the case. Indeed, rather than leave to the Respondent the discretion to take appropriate measures, the Court should have ordered the release of the Applicant.
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