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Substance
Right to dispose wealth and natural resources – article 21

The notion of ‘peoples’ does not only cover populations as a constituent element of the state
but also sub-state ethnic groups and communities as long as they do not challenge the
territorial integrity of the state (African Commission on Human and Peoples’ Rights v Kenya,
application 006/2012, Judgement, 26 May 2017, para 198 & 199). The deprivation of an
indigenous community of their ancestral lands amounts to a violation of this right (African
Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26
May 2017, para 201).
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	Right to dispose wealth and natural resources - article 21

	Commentary
	The notion of ‘peoples’ does not only cover populations as a constituent element of the state but also sub-state ethnic groups and communities as long as they do not challenge the territorial integrity of the state (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 198 & 199). The deprivation of an indigenous community of their ancestral lands amounts to a violation of this right (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 201).
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
198. In the circumstances, the question is whether the notion "people" used by the Charter covers not only the population as the constituent elements of the State, but also the ethnic groups or communities identified as forming part of the said population within a constituted State. In other words, the question that arises is whether the enjoyment of the rights unquestionably recognised for the constituent peoples of the population of a given State can be extended to include sub-state ethnic groups and communities that are part of that population. 199. In the view of the Court, the answer to this question is in the affirmative, provided such groups or communities do not call into question the sovereignty and territorial integrity of the State without the latter's consent. It would in fact be difficult to understand that the States which are the authors of the Charter intended, for example, to automatically recognise for the ethnic groups and communities that constitute their population, the right to self-determination and independence guaranteed under Article 60 Report of the Rapporteur pages 4 to5, paragraph 13, cited in Ouguergouz Fatsah, The African Charter of Human and Peoples' Rights. A Comprehensive Agenda for Human Dignity and Sustainable Democracy in Africa, (2003), page 205, Note 682. 6 1 See paragraphs 3 and 8 of the preamble to the Charter. 60 I /_!; 20 (1) of the Charter, which in this case would amount to a veritable right to secession62. On the other hand, nothing prevents other peoples' rights, such as the right to development (Article 22), the right to peace and security (Article 23) or the right to a healthy environment (Article. 24) from being recognised, where necessary, specifically for the ethnic groups and communities that constitute the population of a State.
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
201. The Court recalls, in this regard, that it has already recognised for the Ogieks a number of rights to their ancestral land, namely, the right to use (usus) and the right to enjoy the produce of the land (fructus), which presuppose the right of access to and occupation of the land. In so far as those rights have been violated by the Respondent, the Court holds that the latter has also violated Article 21 of the Charter since the Ogieks have been deprived of the right to enjoy and freely dispose of the abundance of food produced by their ancestral lands. 
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