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Substance
Freedom of conscience and religion - article 8

The right to freedom of worship offers protection to all forms of beliefs and includes the right
of individuals to assemble in connection with their religion or belief and to establish and
maintain places for this purpose (African Commission on Human and Peoples’ Rights v
Kenya, application 006/2012, Judgement, 26 May 2017, para 163). In the context of tradition
societies which do not have formal religious institutions the practice of religion is ‘usually
inextricably linked with land and the environment’ and as such ‘any impediment to, or
interference accessing the natural environment, including land, severely constrains their
ability to conduct or engage in religious rituals’, which impacts on their freedom of religion
(African Commission on Human and Peoples’ Rights v Kenya, application 006/2012,
Judgement, 26 May 2017, para 164). Restrictions may however, be placed on the freedom of
religion for the purpose of maintaining law and order but these restrictions must be necessary
and reasonable. Consequently, in the case of the Ogiek community, the Court held that
outright eviction which restricted their ability to practice their religion amounted to a
violation of the right since there were less onerous measures which could have been adopted
to ensure the enjoyment of the right while maintaining law and order (African Commission on
Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para
167). Similarly, the mere fact that some members of the indigenous community has converted
to Christianity does not mean they have entirely abandoned their traditional spiritual values
and rituals which justifies a denial of access to their cultural and religious lands (African
Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26
May 2017, para 168).
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	Commentary
	The right to freedom of worship offers protection to all forms of beliefs and includes the right of individuals to assemble in connection with their religion or belief and to establish and maintain places for this purpose (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 163). In the context of tradition societies which do not have formal religious institutions the practice of religion is ‘usually inextricably linked with land and the environment’ and as such ‘any impediment to, or interference accessing the natural environment, including land, severely constrains their ability to conduct or engage in religious rituals’, which impacts on their freedom of religion (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 164). Restrictions may however, be placed on the freedom of religion for the purpose of maintaining law and order but these restrictions must be necessary and reasonable. Consequently, in the case of the Ogiek community, the Court held that outright eviction which restricted their ability to practice their religion amounted to a violation of the right since there were less onerous measures which could have been adopted to ensure the enjoyment of the right while maintaining law and order (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 167). Similarly, the mere fact that some members of the indigenous community has converted to Christianity does not mean they have entirely abandoned their traditional spiritual values and rituals which justifies a denial of access to their cultural and religious lands (African Commission on Human and Peoples’ Rights v Kenya, application 006/2012, Judgement, 26 May 2017, para 168).




	Date modified
	Sep 1, 2017


Primary Documents


	Freedom of conscience and religion - article 8.pdf
english
 DownloadView










006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
163. The above provision requires State Parties to fully guarantee freedom of conscience, the profession and free practice of religion. 41 The right to freedom of worship offers protection to all forms of beliefs regardless of denominations: theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief.42 The right to manifest and practice religion includes the right 41SeealsoArticle 18, ICCPR. 42 UNHRC , CCPR General Comment No. 22: Article 18 (Freedom of Thought, Conscience or Religion), 30 July 1993, CCPR/C/21/Rev.1/Add.4, available at: http://www. refworld .org/docid/453883fb22. html paragraph 2. ~r/ to worship, engage in rituals, observe days of rest, and wear religious garb, allow individuals or groups to worship or assemble in connection with a religion or belief, and to establish and maintain places for these purposes, as well as to celebrate ceremonies in accordance with the precepts of one's religion or belief
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
164. The Court notes that, in the context of traditional societies, where formal religious institutions often do not exist, the practice and profession of religion are usually inextricably linked with land and the environment. In indigenous societies in particular, the freedom to worship and to engage in religious ceremonies depends on access to land and the natural environment. Any impediment to , or interference with accessing the natural environment, including land, severely constrains their ability to conduct or engage in religious rituals with considerable repercussion on the enjoyment of their freedom of worship. 
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
167. Article 8 of the Charter however allows restrictions on the exercise of freedom of religion in the interest of maintaining law and order. Though the Respondent can interfere with the religious practices of the Ogieks to protect public health and maintain law and order, these restrictions must be examined with regard to their necessity and reasonableness. The Court is of the view that, rather than evicting the Ogieks from the Mau Forest, thereby restricting their right to practice their religion, there were other less onerous measures that the Respondent could have put in place that would have ensured their continued enjoyment of this right while ensuring maintenance of law and order and public health. These measures include undertaking sensitisation campaigns to the Ogieks on the requirement to bury their dead in accordance with the requirements of the Public Health Act and collaborating towards maintaining the religious sites and waiving the fees to be paid for the Ogieks to access their religious sites. 
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006/2012  African Commission on Human and Peoples’ Rights v the Republic of Kenya
168. On the contention that the Ogieks have abandoned their religion and converted to Christianity, the Court notes from the records before it, specifically from the testimony of the Applicant's witnesses that, not all the Ogieks have converted to Christianity. Indeed, the Respondent has not submitted any evidence to support its position that the adoption of Christianity means a total abandonment of the Ogiek traditional religious practices. Even though some members of the Ogieks might have been converted to Christianity, the evidence before this Court show that they still practice their traditional religious rites. Accordingly, the alleged transformation in the way of life of the Ogieks and their manner of worship cannot be said to have entirely eliminated their traditional spiritual values and rituals. 
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