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SUBSTANCE	
Fair	trial	/	right	to	have	one’s	cause	heard	–	article	7	
Right	to	legal	aid	

A state has an obligation to provide legal aid to accused persons at all stages of proceedings
in cases which qualify for legal aid or at least inform the accused person of the right to legal
aid (Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania,
application 006/2013, judgment, 18 March 2016, para 181). It behoves on the respondent
state to inform the applicant of the right to legal aid and for the judicial authorities of the state
to ensure that accused persons are represented by counsel especially where serious charges
are involved (Onyango para 168). The state has the obligation to provide legal aid even if the
accused does not make an application for it, as soon as it is evident that the accused is not
represented by a lawyer (Onyango paras 181-184; Alex Thomas v United Republic of
Tanzania, application 005/2013, judgment, 20 November 2015 para 123; Abubakari
Mohamed v The United Republic of Tanzania, Merits, Application 007/2013, 3 June 2016
para 138 & 139). Failure to inform an accused person of the right to have access to a lawyer
and subsequently providing the accused with a lawyer affects the ability of the accused to
effectively defend himself and constitutes a violation of article 7(1)(c) of the Charter
(Abubakari Mohamed v The United Republic of Tanzania, Merits, Application 007/2013, 3
June 2016 paras 121 & 122).
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
181. Given the serious nature of the charges against the Applicants, this Court is of the opinion that the Respondent was under an obligation to provide them with legal aid or at least inform them of their right to legal aid, when it became clear that they were no longer represented. It does not matter whether the case is at pre-trial, trial or appeals stage. The Applicants are entitled to legal aid at all stages of the proceedings. 
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
168. Given the serious nature of the offence that the Applicants had been charged with, the Court is of the view that all necessary measures should have been taken by the Respondent, in the interest of justice, to ensure that the Applicants were afforded legal assistance. 
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005/2013 Alex Thomas v United Republic of Tanzania
138. The Applicant makes general allegations regarding the violation of his right to equality before the law and equal treatment of the law as provided for in Article 3(1) and (2) of the Charter. 139. On its part, the Respondent maintained that Articles 12 and 13 of the Constitution of the United Republic of Tanzania enshrine these rights and that the Applicant has failed to demonstrate how these guarantees of equality were not applied to him therefore resulting in the alleged violations. 
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
. Given the serious nature of the charges against the Applicants, this Court is of the opinion that the Respondent was under an obligation to provide them with legal aid or at least inform them of their right to legal aid, when it became clear that they were no longer represented. It does not matter whether the case is at pre-trial, trial or appeals stage. The Applicants are entitled to legal aid at all stages of the proceedings. 182. The Court does not accept Respondent's argument that the Applicants did not complain that they were aggrieved by their Advocates departure and required legal assistance. Legal aid is a right and must be enjoyed whether requested by the accused or not. The essence of providing legal aid is to ensure a fair judicial process and avoid the possibility of miscarriage of justice. Where the Applicant is not informed of this right or does not invoke this right, the onus is on the judicial authorities to activate the right. The Applicants were under no obligation to apply for legal aid to the Respondent to provide the same, but the Respondent was under an obligation to ensure they were represented. See Judgment on Application 005 of 2013 Alex Thomas v. United Republic of Tanzania delivered on 20 November 2015. 183. In light of all the above, the Court concludes that the Applicants were entitled to legal aid and need not have requested for it. The Court notes that even though the Respondent was aware that the Applicants' Counsel had abandoned them, the 
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007/2013 Mohamed Abubakari v United Republic of Tanzania
121. In principle, as the Commission noted in the Matter of Abdel Hadi, Ali Radi and Others v. Republic of The Sudan, the fact of not having access to a lawyer for a long period after arrest affects the victims' ability to effectively defend themselves, and constitutes a violation of Article 7(1 )(c) of the Charter.16 122. In the circumstances of the present case, where the Court records at the national level make no mention of the Applicant being informed of his right to be assisted by Counsel at the time of his arrest, the Court is of the opinion that the Applicant's right to have access to Counsel upon his arrest was violated by the Respondent State. 
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