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Interpretation
Application of other ratified human rights instruments

In determining whether the restriction created by the amendments to the Constitution of the
United Republic of Tanzania (articles 39, 67 and 77) and the Local Authorities (Elections)
Act (section 39) were an unreasonable restriction of the rights of Tanzanians to stand for
elections as independent candidates, the Court considered the provisions of the African
Charter, the International Covenant on Civil and Political Rights and the Universal
Declaration of Human Rights. The Court came to the conclusion that the only limitation to
the rights guaranteed under the African Charter were those stipulated in article 27(2) of the
Charter and that such limitation must necessarily take the form of a law of general application
which must be proportionate to the legitimate aim pursued (Tanganyika Law Society, The
Legal and Human Rights Centre v The United Republic of Tanzania, application 009/2011;
Reverend Christopher R. Mtikila v The United Republic of Tanzania, application 011/2011,
judgment, 14 June 2013, para 107.1). The Court therefore held that the amendments pursued
by the Respondent in preventing independent candidates from contesting for public officers
in Tanzania was neither within the permissible limits of article 27(2) of the Charter nor
proportionate to the legitimate aim of promoting solidarity and national unity (Mtikila, para
107.2).
However, in a separate opinion of Judge Ouguergouz, the Court stated that in determining
whether an instrument such as the Treaty of the East African Community qualifies as ‘any
other human rights instrument ratified by the States concerned’, regard ought to the paid to
whether: (a) the instrument is an international treaty; (b) it relates to human rights, and (c) it
has been ratified by the state concerned (Mtikila (Separate Opinion of Judge Ouguergouz),
para 14).
The Court also relied on paragraph 17 of the the United Nation’s Human Rights Committee’s
General Comment No. 25 on the right to participate in public affairs, voting rights and the
right of equal access to public service as ‘an authoritative statement of interpretation of
Article 25 of the ICCPR’ (Mtikila, para 105).
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	Interpretation

	Commentary
	In determining whether the restriction created by the amendments to the Constitution of the United Republic of Tanzania (articles 39, 67 and 77) and the Local Authorities (Elections) Act (section 39) were an unreasonable restriction of the rights of Tanzanians to stand for elections as independent candidates, the Court considered the provisions of the African Charter, the International Covenant on Civil and Political Rights and the Universal Declaration of Human Rights.  The Court came to the conclusion that the only limitation to the rights guaranteed under the African Charter were those stipulated in article 27(2) of the Charter and that such limitation must necessarily take the form of a law of general application which must be proportionate to the legitimate aim pursued (Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania, application 009/2011; Reverend Christopher R. Mtikila v The United Republic of Tanzania, application 011/2011, judgment, 14 June 2013, para 107.1). The Court therefore held that the amendments pursued by the Respondent in preventing independent candidates from contesting for public officers in Tanzania was neither within the permissible limits of article 27(2) of the Charter nor proportionate to the legitimate aim of promoting solidarity and national unity (Mtikila, para 107.2).

However, in a separate opinion of Judge Ouguergouz, the Court stated that in determining whether an instrument such as the Treaty of the East African Community qualifies as ‘any other human rights instrument ratified by the States concerned’, regard ought to the paid to whether: (a) the instrument is an international treaty; (b) it relates to human rights, and (c) it has been ratified by the state concerned (Mtikila  (Separate Opinion of Judge Ouguergouz), para 14).

The Court also relied on paragraph 17 of the the United Nation’s Human Rights Committee’s General Comment No. 25 on the right to participate in public affairs, voting rights and the right of equal access to public service as ‘an authoritative statement of interpretation of Article 25 of the ICCPR’(Mtikila, para 105).
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
107 .1 The Court agrees with the African Commission, that the limitations to the righ ts and freedoms in the Charter are only those set out in Article 27(2) of the Charter and that such limitations must take the form of “law of general application” and these must be proportionate to the legitimate aim pursued. This is the same approach with the European Court, which requires a determination of whether a fair balance was struck between the demands of the general interest of the community and the requirements of the protection of the individual’s fundamental rights. 
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
107 .2 Article 27(2) of the Charter allows restrictions on the rights and freedoms of individuals only on the basis of the rights of others, collective security, morality and common interest. The needs of the people of Tanzania , to which individual rights are subjected, we believ e, must be in line with and relate to the duties of the individual, as stated in Article 27(2) of the Charter, requiring considerations of security, morality, common interest and solidarity. There is nothing in the Respondent’s arguments set out earlier, to show that the restrictions on the exercise of the right to participate freely in the government of the country by prohibiting independent candidates falls within the permissible restrictions set out in Article 27(2) of the Charter . In any event, t he r estriction on the exercise of the right through the prohibition on independent candidacy is not proportionate to the alleged aim of fostering national unity and solidarity.
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Tanganyika Law Society & The Legal and Human Rights
Centre, and Rev. Christopher R. Mtikila
v. The United Republic of Tanzania
(Separate Opinion Of Vice-President Fatsah Ouguergouz)

14. These three proviSions make mention of "any other relevant human rights instrument ratified by the States concerned" and direct reference to three requirements: I) The instrument in question must be an international treaty, hence the requirement that it be ratified by the State concerned, 2) this international treaty must "relate to human rights'' and 3) it must have been ratified by the State concerned. These three requirements are cumulative and, if met, the Court would again have had to ensure that the said treaty is "relevant" to the treatment of the matter. 
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
105. The Respondent also elaborated on the alleged mischief which sought to be addressed by the Eleventh Constitutional Amendment. They stated that prior to the passing of Eleventh Cons titutional Amendment, a reading of Article 21 of the Constitution dealt exclusively with the right to participate in national public affairs, while the qualifications for party affiliation for P residential, P arliamentary, as well as L ocal G overnment posts , were enshrined in Articles 39, 47 and 67 of the Constitution. Therefore, Article 21 of the Constitution was read in isolation from the p rovisions dealing with the requirement of party affiliation for participation in national public affairs . This was a mischief which was caused by non - harmonisation of the two sets of provisions. The Eleventh Constitutional amendment was meant to cure this mischief by harmonizing and cross referring the provisions dealing with party sponsorship, that is, Articles 39, 47 and 67 to Article 21 which deals with the right to participate in public affairs. They also maintained the already existing provision s by solidifying and concretizing them . Similarly, the intention of the government was to allow participation in public af fairs through political parties, bearing in mind that the amendments were only made two years after the enactment of the Political Parties Act in 1992 and Tanzania was still in the throes of establishing a multiparty democracy. The country, at the time, w as as yet to hold its very first general election under the multi - party system, and it was still at its infant stage of multiparty democracy, and there was not any compelling social need for independent candidature.
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