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SUBSTANCE	
Fair	trial	/	right	to	have	one’s	cause	heard	–	article	7	
Right	to	be	tried	within	a	reasonable	time		

The Court has reiterated ‘the importance of a speedy judicial process, especially in criminal
matters’ (Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania,
application 006/2013, judgment, 18 March 2016, para 127: African Commission on Human
and Peoples’ Rights v Libya, Merits, Application 002/2013, 3 June 2016, para 91). What
amounts to a reasonable time should be determined on a case by case basis taking into
account the complexity of the case, the conduct of the applicant and the conduct of the
domestic judicial authorities: ‘there is no standard period that is considered “as reasonable”
for a court to dispose of the matter’ (Onyango para 135-154). Delay caused by the lack of due
diligence by national authorities would amount to a violation of the right to be tried within a
reasonable time (para 155).	
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	Commentary
	The Court has reiterated ‘the importance of a speedy judicial process, especially in criminal matters’ (Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania, application 006/2013, judgment, 18 March 2016, para 127: African Commission on Human and Peoples’ Rights v Libya, Merits, Application 002/2013, 3 June 2016, para 91). What amounts to a reasonable time should be determined on a case by case basis taking into account the complexity of the case, the conduct of the applicant and the conduct of the domestic judicial authorities: ‘there is no standard period that is considered “as reasonable” for a court to dispose of the matter’ (Onyango para 135-154). Delay caused by the lack of due diligence by national authorities would amount to a violation of the right to be tried within a reasonable time (para 155).
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
127. Concerning the alleged violation of Article 7 on account of prolonged and undue delay, the Court would like to emphasize the importance of a speedy judicial process, especially In criminal matters Justice delayed is justice denied, is a maxim that is often used in this regard. If society sees that judicial settlement of disputes is 38 ~ {9 ----z;e_ xc;. !-:;;);~~ ~-0 . I too slow, it may lose confidence in the judicial institutions and in the peaceful settlement of disputes. In criminal matters, the deterrence of criminal law will only be effective if society sees that perpetrators are tried, and if found guilty, sentenced within a reasonable time, while innocent suspects, undeniably have a huge interest in a speedy determination of their innocence.



Contentious cases


002/2013 The African Commission on Human and Peoples' Rights v Libya
91. It is similarly established that the right to be promptly arraigned before a judicial authority has not been respected. In that regard, every individual arrested or detained for a criminal offence should be brought with minimum delay before a judge or any other authority entitled by law to exercise judicial function, and should be tried within a reasonable time or set free. However, in the instant case, the Detainee was f irst arraigned before an extra-ordinary Court and subsequently condemned to death by an unknown tribunal. 
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
 150. The Court therefore dismisses Respondent's argument according to which the Applicants were partly responsible for the delay. iii. Conduct of the domestic judicial authorities 151. During the public hearing, the Applicants allege that at the Resident Magistrate's Court in Moshi, "there were over 55 adjournments in the life of the Case, adding that in the first four years of the case, only one witness testified, and throughout the cases, "the Applicants constantly questioned the very length of the trials ... , up to a year after they had been charged, the most frequent reason for seeking adjournment was that they were still constituting the Police file, that investigations were still ongoing". The Respondent did not challenge this assertion of the Applicants. 152. The Applicants further state that in an effort to push the matter before the High Court, they wrote and attempted to communicate with their counsel in vain, so they wrote a letter to the High Court on 16 August 2013, requesting it to set a date for the hearing of their matter as ordered by the Court of Appeal but that letter has not been responded to. 153. Even assuming that the defence counsel were trying to delay the process, there rests a special duty upon the authorities of domestic courts to ensure that all those who play a role in the proceedings do their utmost to avoid any unnecessary delay. Judges also have the right, as well as the duty, to actively monitor and ensure that judicial proceedings before them comply with the reasonable time requirement. The European Court of Human Rights has held, in Cuscani v. the United Kingdom, for 44 example that "the trial judge is the ultimate guardian of fairness"11, and expects a more pro-active attitude of the trial judge.12 154. Therefore, looking at the European Court's case-law, delays that have been attributed to the State in criminal cases include the transfer of cases between courts, the hearing of cases against two or more accused together, the communication of judgment to the accused and the making and hearing of appeals. 13
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
135. The Court notes from the onset that there is no standard period that Is considered "as reasonable" for a court to dispose of a matter. In determining whether time 1s reasonable or not, each case must be treated on its own merits. 136. As the jurisprudence of the European Court of Human Rights reveals, several criteria may be used to determine whether time is reasonable or not, including inter alia: (i) the complexity of the case; ( ii) the behaviour of the applicant; ( iii) the behaviour of the national judicial authorities].6 137. This Court will therefore use these criteria for Its assessment of whether or not the duration of the proceedings in the instant case was reasonable. i. Complexity of the case 138. To determine the complexity of a case, all aspects of the case must be considered, as the complexity may concern questions of fact as well as of law. 139 In the case-law of the European Court of Human Rights, complexity can be, among other factors, due to: (i) the nature of the facts that are to be established, (ii) the number of accused persons and witnesses, (iii) international elements, (iv) the 
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006/2013 Wilfred Onyango Nganyi & 9 others v Tanzania v The United Republic of Tanzania
155. On the basis of the above, this Court concludes that the time was unreasonable not because of the complexity of the case, nor the action of the Applicants, but more so because of the lack of due diligence on the part of the national judicial authorities. The Court cannot condone the Respondent's action of putting the case on ice for a period of almost two years on the ground that the authorities were still investigating the matter or because they were waiting for the extradition of co-accused from another foreign jurisdiction. The Court thus finds the Respondent in breach of Article 7 (1)(d) of the African Charter, which guarantees the right to be tried within a reasonable time. b. Alleged violation of Article 7 on account of alleged failure to provide Applicants with legal aid 
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