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SUBSTANCE
Freedom of association – article 10
The freedom of association entails freedom to associate or not to associate with others.
Hence, it was held that any law that compels a person to associate or join up with others for
the purpose of exercising his political rights negates the freedom of association (Tanganyika
Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania,
application 009/2011; Reverend Christopher R. Mtikila v The United Republic of Tanzania,
application 011/2011, judgment, 14 June 2013, para 113).
Also, by mandating individuals to join or be sponsored by a political party before they could
contest presidential, parliamentary and local government elections, the respondent was held
to have violated the applicant’s freedom of association (Mtikila, para 114).
However, in the separate opinion of Judge Ouguergouz, it was held that the prohibition of
independent candidates from participating in elections and the obligation to belong to a
political party are not ipso facto violations of the provisions of articles 10 and 13(1) of the
African Charter unless they are considered unreasonable or illegitimate restrictions on the
exercise of the rights (Mtikila (Separate Opinion of Judge Ouguergouz), paras 28 & 34).


BackSelect target paragraph3

Save

 ● ● ●




	Uwazi is developed by [image: Human Rights Information and Documentation Systems]

[image: uwazi]
	 
	African Court Jurisprudence
	 
	Library
	Login



	Info

	4Relationships

	








Search Tips


Search text
Type something in the search box to get some results.




Table of contents
 
No Table of Contents
Table of Contents allows users to navigate easier throught the document.


Freedom of association – article 10

Commentary
	Commentary type
	Substance

	Substance
	Freedom of association - article 10

	Commentary
	The freedom of association entails freedom to associate or not to associate with others. Hence, it was held that any law that compels a person to associate or join up with others for the purpose of exercising his political rights negates the freedom of association (Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania, application 009/2011; Reverend Christopher R. Mtikila v The United Republic of Tanzania, application 011/2011, judgment, 14 June 2013,  para 113).

Also, by mandating individuals to join or be sponsored by a political party before they could contest presidential, parliamentary and local government elections, the respondent was held to have violated the applicant’s freedom of association (Mtikila, para 114).

However, in the separate opinion of Judge Ouguergouz, it was held that the prohibition of independent candidates from participating in elections and the obligation to belong to a political party are not ipso facto violations of the provisions of articles 10 and 13(1) of the African Charter unless they are considered unreasonable or illegitimate restrictions on the exercise of the rights (Mtikila (Separate Opinion of Judge Ouguergouz), paras 28 & 34).
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
113. It is the view of the Court that freedom of association is negated if an individual is forced to associate with others. Freedom of association is also negated if other people are forced to join up with the individual. In other words freedom of association implies freedom to associate and freedom not to associate.
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
114.The Court therefore finds that by requiring individuals to belong to and to be sponsored by a political party inseeking election in the Presidential, Parliamentary and Local Government posts, the Respondent has violated the right to freedom of association. This is because individuals are compelled to join or form an association before seeking these elective positions.
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
34. Such proof has, however, not been forthcoming from the Respondent State. That is what the Court ought to have expressed in a clearer manner particularly with regard to the right to freely participate in the government of the country. Paragraphs I 09 in ji.ne, lll, 1 J 3 and 114 of the Judgment indeed suggest that the barring of independent candidates from certain elections and the correlative obligation to belong to a political party are in "themselves" violations of Articles I 0 and 13 (l) of the Charter, whether or not such limitations are reasonable. The reasoning of the Court would had been clearer if its various sequences and the conesponding paragraphs of the Judgment were positioned in a more coherent manner so to show that it is the fact that the limitation to the rights concerned were unreasonable that led the Court to the conclusion that the said right.:; had been violated. Paragraph 109, in pa1iicular, is not at its right place in the reasoning of the Court (it should be located upstream) and Paragraph I 08, for part, addresses issues which are extraneous to the instant case. 
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009/2011 & 011/2011 Tanganyika Law Society, The Legal and Human Rights Centre v The United Republic of Tanzania and Reverend Christopher R. Mtikila v The United Republic of Tanzania
28. 1 am of the v1cw tbat barring independent candidates from certain elections and the correlative obligation to belong to a political party are not in themselves violations of Articles 10 and 13 (I) of the African Charter; they can only be violations of those provisions if they are 12. considered as unreasonable or illegitimate limitations to the exercise of the rights enshrined in the said provisions (see, on a similar matter, the findings of the Inter-American Court of Human Rights in Paragraphs 193 and 205 of its judgment of 6 August 2008 in tbc case CastaFu:da Cutman v. Mexico). 
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